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PART I: GENERAL
1. INTRODUCTION
1.1 Context

In 1998 the Department of the Environment, Transport and the Regions, the Welsh
Office and the Environment Agency jointly produced the first version of this booklet
providing information in a clear and accessible form about the process for obtaining
drought permits and drought orders.

Since 1998 a wide range of measures has been taken by the water industry to
improve security of supply. In addition to engineering schemes to enhance and
improve the infrastructure, these measures include a more structured approach to
forward planning, both for water resources and drought.

As a consequence much less reliance has been placed in the intervening years on
the drought permit and order machinery and indeed this outcome was one of the
principal aims of the 1997 Water Summit. Drought permits and orders remain,
though, a necessary mechanism for managing water resources limited by
exceptional shortage of rain. The drought of 2003 served as a reminder of the need
for this mechanism at times of serious water stress. It was considered timely,
therefore, to update and reissue this booklet to reflect legal and policy changes
which have taken place since production of the first version.

Since the Water Summit water undertakers have produced drought contingency
plans on a voluntary basis. These have been reviewed and agreed with the
Environment Agency on a three year cycle. The Water Act 2003 makes it a statutory
requirement for companies to prepare, maintain and publish drought plans. With the
arrival of new licensed water suppliers to the competitive water supply regime,
licensed suppliers will have to contribute to companies’ drought plans. Drought plans
cover the range of actions necessary to deal with various drought situations. They
set out how a water undertaker will continue to meet its duties to supply adequate
quantities of wholesome water during drought periods with as little recourse as
possible to drought permits or drought orders.

During winter 2003/04 the Department for Environment, Food and Rural Affairs and
the Welsh Assembly Government consulted on their proposals for implementing the
drought plan provisions of the Water Act 2003. The consultation period expired on 10
March and it is anticipated that new regulations governing the production of drought
plans will be made to come into force later in 2005. The regulations will deal with
consultation on draft plans, how representations are taken into account, the
arrangements for inquiries to be held and how final plans should be published.

1.2  Scope of this booklet
This updated booklet has been produced jointly by the Department for Environment,

Food and Rural Affairs, the Welsh Assembly Government and the Environment
Agency.



As with the earlier version, this booklet is primarily addressed to water undertakers
(ie the water and sewerage companies and water undertakers in England and
Wales), as potential applicants for drought orders and drought permits. However, it
may also be of interest to local authorities, conservation bodies, members of the
public and others.

The information contained in this booklet is not statutory guidance and this booklet
does not provide an authoritative interpretation of the relevant statute. The
interpretation of statute is for the courts; in case of doubt over legal interpretation, it
is advisable to seek legal advice.

Timescales quoted in this booklet for drought permit and drought order associated
activities are calendar days and not working days, unless explicitly stated.

2. OVERVIEW OF DROUGHT ORDERS AND DROUGHT PERMITS
2.1 Introduction

The Water Resources Act 1991" (from this point onwards referred to as the WRA
1991), as amended by the Environment Act 19952 and the Water Act 2003°, allows
for three mechanisms for dealing with drought situations: ordinary drought orders,
emergency drought orders and drought permits.

It is very important for applicants to understand the circumstances in which they
should apply for a drought order and those in which they should apply for a drought
permit (see paragraphs 2.2 and 2.3 below, and also paragraphs 4, 14 and 24). An
inappropriate application will inevitably result in a significant delay, which could have
very serious implications for water supply in the area affected.

The Ministerial functions relating to drought in the Water Resources Act 1991 (as
amended) are exercisable, in relation to Wales, by the National Assembly for Wales*.

Consequently, ordinary drought orders® and emergency drought orders® are made in
England by the Secretary of State and in Wales by the National Assembly for Wales.
The location of the activity (e.g. abstraction, use, discharge) which the proposed
order seeks to authorise or control will determine the identity of the body to whom
the application should be made. For example, if the application seeks to authorise

! Sections 73-81 of and Schedules 8 and 9 to the Water Resources Act 1991.
2 Paragraphs 139, 140 and 141 of Schedule 22 to the Environment Act 1995.
3 Sections 64-65 of the Water Act 2003

“The National Assembly for Wales (Transfer of Functions) Order 1999 (S.I.
1999/672), as amended by section 100 of the Water Act 2003.

®> Section 73(1) of the WRA 1991 as amended by the Environment Act 1995.

® Section 73(2) of the WRA 1991.



abstraction from a point source in Wales, the application should be sent by the
relevant water undertaker to the National Assembly for Wales. If the abstraction point
of the source to which the application for a drought order refers is in England then
the application should be sent by the relevant water undertaker to the Secretary of
State. Drought permits are granted by the Environment Agency’ in relation to both
England and Wales.

2.2 Basic criteria for drought orders and permits

It is necessary for the Secretary of State or the National Assembly for Wales, as
appropriate, (in the case of drought orders) to be satisfied both that:

e either a serious deficiency of supplies of water in any area® or such a
deficiency in the flow or level of water in any inland waterway as to
pose a serious threat to any
flora or fauna which are dependent on those waters® exists or is

threatened,

and that:
e the reason for the deficiency is an exceptional shortage of rain'.

The Environment Agency (in the case of drought permits) must be satisfied that a
serious deficiency of supplies of water in any area exists or is threatened and
that the reason for the deficiency is an exceptional shortage of rain**

The Secretary of State or the National Assembly for Wales, as appropriate, (for
drought orders) or the Environment Agency (for drought permits) must be satisfied
that these conditions have been met. Otherwise, the application cannot go forward.
Even if a serious deficiency of supplies exists, no drought order can be made and no
drought permit can be granted if the serious deficiency of supplies has not been
caused by an exceptional shortage of rain.

Where emergency drought orders are concerned, the Secretary of State or the
National Assembly for Wales, as appropriate, must be satisfied both that:

e by reason of an exceptional shortage of rain, a serious deficiency of
supplies of water in any area exists or is threatened,;
and that

" Section 79A(1) of the WRA 1991 as amended by the Environment Act 1995.
8 Section 73(1)(a) of the WRA 1991 as amended by the Environment Act 1995.
® Section 73(1)(b) of the WRA 1991 as amended by the Environment Act 1995.
19 section 73(1) of the WRA 1991 as amended by the Environment Act 1995.

1 Section 79A(1) of the WRA 1991 as amended by the Environment Act 1995



e the deficiency is such as to be likely to impair the economic or social
well-being of persons in the area”**.

2.3  Principal differences between drought orders and permits
Drought permits can only:
o authorise a water undertaker to take water from specified sources'?;

o modify or suspend restrictions or obligations to which that undertaker is
subject relating to the (existing) taking of water from any source™.

In practice, the “taking of water” will usually mean water abstraction, but the WRA
1991 defines it in broad terms so that it includes the collection, impounding, diversion
or appropriation of water'. Thus drought permits can, for example, also authorise
temporary impoundments if appropriate.

Ordinary drought orders may go further than drought permits. They can deal with
discharges of water'®, abstractions and discharges by people other than the
undertaker affected'’, supply, filtration and treatment obligations'®. They can allow
water undertakers to prohibit or limit particular uses of water'®.

Emergency drought orders can go further still. The water undertaker has complete
discretion on the uses of water that may be prohibited or limited®®, and it can
authorise supply by stand-pipes or water tanks®'.

Ordinary drought orders can last up to six months®?, though they can be amended to
last up to a total of one year® (see paragraph 11 below). Emergency drought orders

12 section 73(2) of the WRA 1991.
3 Section 79A(2)(a) of the WRA 1991 as amended by the Environment Act 1995.

“ Section 79A(2)(b) of the WRA 1991 as amended by the Environment Act 1995.

* Section 81(a) of the WRA 1991.

* Sections 74(1)(b) and 74(2)(c) of the WRA 1991.

" Sections 74(1)(c) and 74(2)(d) of the WRA 1991.

® Sections 74(1)(d) and 74(2)(f) of the WRA 1991.

¥ Section 74(2)(b) of the WRA 1991. This is an important overlap with drought
permits, as often a ban on non-essential use will be a prerequisite to the Environment
Agency considering an application for a drought permit (see paragraph 25).

% Section 75(2)(b) of the WRA 1991.

% Section 75(2)(c) of the WRA 1991.

2 Section 74(3) of the WRA 1991.
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expire after three months?*, though they can be extended up to a total of five
months® (see paragraph 21 below). Drought permits can last up to six months?®,
though this period can be extended to last up to a total of a year?’ (see paragraph 31
below). The provisions for extending drought orders cannot be used to extend
drought permits (and vice versa). If a water undertaker wished, for example, to
extend the provisions of a drought order but to do so by means of a drought permit,
the company would need to submit a new application for the drought permit which it
required.

* Section 74(4) of the WRA 1991.

* Section 75(3) of the WRA 1991.

* Section 75(4) of the WRA 1991.

% Section 79A(4) of the WRA 1991 as amended by the Environment Act 1995.

* Technically, the Environment Agency gives notice to this effect, but in

practice this would only happen if the water undertaker asked for it. See section
79A(5) of the WRA 1991 as amended by the Environment Act 1995.

-11-



3. THE ENVIRONMENT AGENCY'S APPROACH TO DEALING WITH
DROUGHT PERMIT / ORDER APPLICATIONS

3.1  General principles

The Environment Agency recognises that management of water resources, even
during times of exceptional drought, requires a balanced approach towards water
supply, environmental and other interests. In considering whether, and if so in what
form, drought permits should be issued, the risks associated with possible lack of
supply must be given appropriate weight against other interests.

The Environment Agency expects water undertakers to plan and manage their need
for water within the constraints of their abstraction licences. In drought situations,
however, the Environment Agency recognises that water undertakers may
temporarily need to abstract outside the terms of their licences. Hence the provisions
for drought orders and drought permits.

Section 39B of the Water Industry Act 1991 as inserted by Section 63 of the Water
Act 2003 introduces a new duty for water undertakers to submit drought plans to the
Secretary of State or the National Assembly for Wales, as appropriate, and
subsequently publish those plans. Until such time that it becomes a legal
requirement for water undertakers to submit drought plans to the Secretary of State
or the National Assembly for Wales, the Environment Agency will expect water
undertakers to continue to develop and maintain drought plans according to the
Environment Agency’s drought plan guidelines.

All drought plans will include details of any measures such as demand reductions,
drought permits or drought orders which may be needed as a drought develops. The
plan should include details of sites likely to be affected by potential drought permits
and drought orders and should cover arrangements for environmental monitoring
and mitigation that may be required.

The Environment Agency will not normally grant requests for drought permits or
support drought order applications where a company has not included the proposal
as an option in its drought plan.

Drought Plans should contain preliminary site-specific assessments of environmental
impact relating to likely Permits and Orders, see para. 5.3.

During droughts water undertakers may need to seek drought orders or drought
permits authorising additional, temporary use of water resources. The Environment
Agency expects water undertakers to:

J take action when least environmental damage will occur, e.g. in winter;

° locate sites for additional water where the minimum environmental
damage will occur; and

. include measures within their drought plans to mitigate the most
serious impacts.

-12-



Before a water undertaker applies for a drought permit or order, the Environment
Agency may require measures to limit demand on the affected sources and mitigate
environmental impact. Drought permits and drought orders are part of effective water
resources management and help to avoid risk to public water supplies while
providing the best possible protection for the environment. The Environment Agency
will expect mitigation measures to be taken to reduce the effect of drought permits or
orders. The Environment Agency will also expect careful monitoring of the impact
and appropriate post-drought remediation to be carried out by the water undertaker.

The Environment Agency will therefore seek appropriate measures to monitor and
mitigate the environmental effects. Monitoring and mitigation measures may be
included as a condition of the drought permit/order or by a legal arrangement with
the water undertaker under section 20 or section 158 of the WRA 1991. The
Environment Agency will take into account the likely success of mitigation measures
when determining the drought permit.

Where there is a possibility of a European site being affected by a drought
permit/order the water undertaker will have to show that its proposals will not have
an adverse effect on the integrity of the designated features. Drought permits and
drought orders that may have an adverse effect on European sites should be
avoided wherever possible. Where an adverse effect cannot be shown not to occur
the water undertaker will have to demonstrate that all other possible options
(alternative solutions) for public water supply have been utilised. In the absence of
alternative solutions the Environment Agency has to be satisfied that there is an
imperative reason of overriding public interest (OPI) for granting the drought permit.
If there is such a case, compensatory measures will have to be secured before the
drought permit is issued.

At the time of a drought permit application all other possible options for public water
supply should have been exhausted. If other options remain, the permit will have to
be refused. It is probable that all other options will be exhausted only some way into
a drought, and at a stage where the additional abstraction would be required as a
matter of urgency. At this stage it would usually be more appropriate for the water
undertaker to apply for a drought order where a European site is affected.

The Environment Agency will normally expect to recover from any benefiting water
undertaker all significant costs incurred in the exercise of the Environment Agency’s
functions that are attributable to applications for and the subsistence of any drought
order or permit issued to the water undertaker, including costs incurred in connection
with any associated local inquiry or hearing®®

3.2 Calls for demand reductions
As a precondition to the granting of a drought permit or support for an application for

a drought order, the Environment Agency expects the water undertaker to
demonstrate that reasonable measures have been taken aimed at reducing

% Sections 79 and 79A WRA as amended by Section 64 Water Act 2003
-13-



demands on water resources. In particular such measures include publicity
campaigns, hosepipe bans, bans on non-essential uses, leakage control and
pressure reduction. The more environmentally damaging the impact on the water
environment, the more stringent would be the expected measures to reduce
demands on water resources. The company must also have communicated publicly
its intention sufficiently in advance in its drought plan.

Water undertakers have powers under the Water Industry Act 19912° to prohibit or
restrict the use of water drawn through a hosepipe for watering private gardens and
washing private motor cars when it is the opinion of the undertaker that a serious
deficiency of water supplies exists or is threatened. Water undertakers can apply for
additional powers under a drought order to restrict the use of water for a range of
non-essential uses as specified in the Drought Direction 1991 (see Appendix A4).

Exceptions to the situations where the Environment Agency would require demand
reductions include:

. where the significance of savings would be minimal even if the
measure was adopted (e.g. hosepipe bans in winter);

o where no significant environmental impacts are expected.

Bans on non-essential uses can help to manage supplies and may be an early step
in drought management in some circumstances. Where the water undertaker is also
seeking additional abstraction-related powers at the outset, these can be included in
the drought order application. Subsequent powers (not involving amendments to the
provisions of any drought order) can be applied for by drought permit when
appropriate.

3.3  Winter drought permits

The Environment Agency will usually prefer water undertakers to apply for drought
permits to reduce winter compensation discharges or increase winter abstractions in
order to:

. reduce the risk of drought orders / permits in the following summer;

o assist the recovery of water supply resources which have been
excessively depleted as a result of drought;

. assist the maintenance of water supply in drought affected areas.

The Environment Agency will normally require appropriate mitigation measures to
support such applications.

It should be noted that the basic criteria for drought permits (set out in section 2.2)
still have to be met for winter drought permit applications. In particular, there must

29 gection 76 Water Industry Act 1991 — temporary hosepipe bans
-14-



be a threat to public water supplies that is significantly greater than the normal risk to
supplies for the time of year.
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PART II: ORDINARY DROUGHT ORDERS

4. SCOPE OF ORDINARY DROUGHT ORDERS

4.1 Legislative basis

Section 74 of the WRA 1991 lists the actions which the Secretary of State or the
National Assembly for Wales may, by an ordinary drought order, authorise the
Environment Agency and water undertakers to take.

4.2  Ordinary drought orders: The Environment Agency

The Secretary of State or the National Assembly for Wales may, by an ordinary
drought order, authorise the Environment Agency to take the following actions™’:

. to take water from a source specified in the order;

o to discharge water to a place specified in the order;

o to prohibit or limit the taking of water from a source specified in the
order;

. to suspend or modify restrictions or obligations to which the

Environment Agency, any water or sewerage undertaker, or anyone
else is subject as respects taking, discharging, supplying or
filtering/treating water;

. to suspend, vary or attach conditions to any consent issued for the
discharge of effluent by anyone.
4.3 Ordinary drought orders: Water undertakers
The Secretary of State or the National Assembly for Wales may, by an ordinary
drought order, authorise water undertakers (i.e. water and sewerage companies, and
water undertakers) to take the following actions®":
o to abstract from a source specified in the order;
. to prohibit or limit the use of water for any of the “non-essential’
purposes specified in the Drought Direction 1991. (The text of the
Drought Direction 1991 is set out in Appendix A4);

o to discharge water to a place specified in the order;

¥ Section 74(1) of the WRA 1991.

% Section 74(2) of the WRA 1991.
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to authorise the Environment Agency to prohibit or limit the taking of
water from a source specified in the order;

to prohibit or limit the taking by the Environment Agency of water from
a source specified in the order;

to suspend or modify restrictions or obligations to which the water
undertaker or any sewerage undertaker, or anyone else is subject as
respects taking, discharging, supplying or filtering/treating water;

to authorise the Environment Agency to suspend, vary or attach
conditions to any consent issued for the discharge of effluent by
anyone.

(NB Any action to suspend or modify obligations - in 4.2 and 4.3 above - would not
affect the undertaker’s obligations to meet the drinking water standards.)

5. PRE-APPLICATION: A STEP BY STEP GUIDE

5.1 Make early contact with Environment Agency, Central Government, the
Welsh Assembly Government and statutory conservation agencies

It is essential that water undertakers prepare the ground thoroughly before
submitting an application. They should:

In the first instance determine whether the application is to be for a
Drought Order or a Drought Permit,

make early contact with the relevant Area office of the Environment
Agency so as to make themselves aware of the Environment Agency’s
requirements for:

o the conservation and augmentation of resources;

. demand management (e.g. hosepipe bans, restrictions on non-
essential uses of water); and

. publicity (e.g. to make users aware of the need for economy,
and to promote ways of achieving economy)

in the specific circumstances of their proposed application and within
the overall context of the company’s own drought plan;

take the necessary action to comply with the Environment Agency’s
requirements;

make early contact with the Department for Environment, Food & Rural

-17 -



Affairs or the Welsh Assembly Government, as appropriate. It is likely
that the relevant Government department will want to have a meeting
with the company to discuss its proposals for a drought order well
before submission of an application;

. make early contact with English Nature and/or the Countryside Council
for Wales, as appropriate, where there may be a potential for impacts
on designated sites of conservation interest.

5.2  Preparing draft drought orders

Potential applicants should take steps, in advance, to prepare draft drought orders
as a response to specific contingencies. Applicants will need to decide how long they
would need the orders to remain in force. If there is any doubt as to whether a longer
or a shorter period is required, it is prudent to apply for orders to remain in force for
the maximum period allowed.

5.3 Preparing environmental reports

Any application for a drought order needs to be accompanied by an environmental
report providing an assessment of the expected environmental effects of the order.
Obviously it takes time to prepare such a report and it is crucial that applicants start
work on this well in advance of making an application for a drought order.

Preliminary site-specific assessments of environmental impacts related to likely
drought orders should be prepared as part of the water undertaker’s drought plan, to
reduce the amount of work required and the timescale required to produce a full
environmental report if it becomes necessary to apply for an order. The preliminary
assessments should include the likely effects of an application, their acceptability (or
otherwise), areas of uncertainty, any monitoring or mitigation that may be needed
etc.

The content of a report will vary according to the circumstances and Environment
Agency Area staff can advise on the content of individual reports. The important
feature is that it should provide a fair and accurate description of the proposal, its
likely negative and positive effects, the aspects of the environment likely to be
affected, mitigation measures and possible alternatives. Early contact with English
Nature and/or the Countryside Council for Wales (central contact points for which are
given in Appendix D) will be necessary to ensure environmental impacts are fully
identified and addressed within the environmental report. Where designated sites
could be affected it is expected that a preliminary assessment of the potential impact
of the drought order will have been undertaken in the drought plan in consultation
with EN/CCW. The environmental report will update the conclusions of the
preliminary assessment in the drought plan and be completed in the light of
prevailing circumstances at the time of application.

Generally, an environmental statement should include the following:

-18-



(i)

()

A clear, concise summary of the environmental report using non-
technical language. It should contain a synopsis of major conclusions,
areas of controversy, issues to be resolved and options selected.

A scheme/proposal description. Include details of the site, exact
location and duration of proposed works, means of abstraction.
Include maps and plans.

A statement of need for water (brief since detailed elsewhere in
submission).

Details of alternative sources considered, indicating justification of the
proposed option.

Description of the current environment (i.e. the aquatic and physical
environment, and associated habitats) and its setting in a local/regional
context. This should include existing features and, if already in a
prolonged drought, whether there are any recognised impacts. Key
facts are surface flow and groundwater data, ecologically important
sites (international and domestic designations), heritage/culture value
and current abstractions.

Identification and prediction of impacts on the current environment.
This should include short and long term (acute and chronic) direct and
indirect, cumulative, and permanent and temporary effects. It should
be at the point of change and downstream and include water quality,
in-river needs, associated wetlands, other water users and navigation
and recreation. Assessment should be quantified where possible,
showing change from base level and the range of uncertainty.

Data used in the report, any shortfalls identified and methods of
modelling and interpretation. Appendices can be used to include
present data and references to date source.

Interpretation: Is the impact significant ?
What is the background to data interpretation ?
What are the modelling results ?
Outline of anticipated effects.

Mitigation measures. Where significant effects are identified, a
description of the measures to be taken to avoid, reduce or remedy
these effects should be included. Any proposed or actual agreements
to minimise impacts on other users (e.g. lawful abstractors) should also
be included.

Where an order could have a significant effect upon a Natura 2000 or a
proposed Natura 2000 site, the environmental report will need to be
such as to enable the Secretary of State or the National Assembly for
Wales to fulfil their duties as competent authorities for the purposes of

-19-



the Habitats Directive®’. A ‘competent authority’ has a legal duty® to
carry out an appropriate assessment of any activity that it proposes to
authorise or carry out, if that activity is likely to have a significant effect
on the conservation objectives of a classified Special Protection Area
(SPA), an adopted Site of Community Importance (SCI) or designated
Special Area of Conservation (SAC). Unless the competent authority
ascertains, as a result of that assessment, that the proposed activity
will not have an adverse effect upon the integrity of the site, it may
authorise that activity only if (i) there are no alternative solutions and (ii)
there are imperative reasons of overriding public interest for carrying
out the activity.

A water undertaker is also a competent authority in its own right and
has a duty (under Regulation 3(4) of the Habitats Regulations®) to
have regard to the requirements of the Habitats Directive in the
exercise of any of its functions. This includes activities authorised by a
drought order.

The environmental report should aim to include all the information
necessary to allow the Secretary of State or the National Assembly for
Wales to undertake an appropriate assessment and ascertain whether
or not the proposal will adversely affect the integrity of the European
Site. The scope and content of this assessment will depend on the
circumstances of the case but must relate specifically to the site in
question and to the site’s conservation objectives.

If a conclusion of no adverse effect cannot be reached, then the order
may only be made where there are no alternative solutions and there
are imperative reasons of overriding public interest for making the
order. Compensatory measures must then be secured to protect the
overall coherence of the Natura 2000 network. The general principles
that water undertakers should follow when assessing the effects of
proposed drought orders on European sites are similar to those which
local planning authorities must take into account when considering
development proposals likely to have a significant effect on European
sites. Water undertakers may find it useful to look at Planning Policy
Guidance note 9 on Nature Conservation (PPG9%*, and in particular at
paragraph 37 and Annex C, or at Technical Advice Note (Wales) 5
(TAN 5), as appropriate. It may also be useful to look at the guidance
the Environment Agency uses for assessing its normal permissions
and activities under the Habitats Regulations. Specific documents that
will be useful are:

e Taking a new Environment Agency permission, plan or project

through the Regulations

%2 Council Directive 92/43/EEC, OJ L 206, 7-50.

% Article 6(3).

% The Conservation (Natural Habitats &c) Regulations 1994

% PPG9 is to be replaced by Planning Policy Statement 9 (PPS9) which was the
subject of consultation by ODPM in 2004
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e Water Resources: Applying the Habitats Regulations to water
resource permissions and activities

These are available on the Environment Agency's website:

www.environment-agency.gov.uk

A water undertaker must be able to demonstrate that its proposal
balances the risk to public water supply with the risk to the environment
at the designated site. For example, it would not usually be reasonable
to place the environment at a designated site at additional risk without
measures that reduce customers’ demand. Even for a winter drought
permit or order, water saving measures such as hosepipe bans can be
planned for the spring.

(k)  Similarly, when an order may result in damage to any site of special
scientific interest ('SSSI') features by reason of which the SSSI has
been notified or confirmed®, an environmental report which will enable
the Secretary of State or the National Assembly for Wales to fulfil their
duties as section 28G authorities under the Wildlife and Countryside
Act 1981. A “section 28G” authority must give notice to the relevant
nature conservation body before permitting operations likely to cause
such damage, and must take its advice into account®. In addition,
water undertakers have obligations, as section 28G authorities, to give
notice to the relevant nature conservation bodies, and to take account
of their advice, before carrying out any such damaging operations>®.

() What monitoring is proposed. When, how and duration. Monitoring
schedule for potential significant environmental impacts. How effective
any mitigation will be. Details of monitoring programme, auditing,
quality assurance and timetable of data assimilation should be
included.

Where possible, the Environment Agency will expect the company to
undertake monitoring at its own expense. However, there may be valid
reasons that prevent this (e.g. lack of expertise or equipment to do the
monitoring, or pragmatism - it may be that there is a requirement for an
increase in the frequency of monitoring at a site already monitored by
the Environment Agency). The main principles to the approach will be:

o All significant costs incurred by the Environment Agency,
including those where it undertakes monitoring on behalf of the
company, will be recovered

o Costs must relate to the exercise of the Environment Agency’s
functions in so far as they are attributable to the application for
the order/permit

% Section 28 Wildlife and Countryside Act 1981, as amended by the
Countryside and Rights of Way Act 2000

3" Section 281 Wildlife and Countryside Act 1981, as amended by the
Countryside and Rights of Way Act 2000

¥ Section 28H Wildlife and Countryside Act 1981, as amended by the
Countryside and Rights of Way Act 2000

-21-


http://www.environment-agency.gov.uk/

o The Environment Agency will aim to identify in advance the
items that it perceives as being recoverable.

o The Environment Agency will communicate with water
undertakers at an early stage so that appropriate financial
planning can take place.

o The Environment Agency will record its time allocated to each
individual drought order or permit to enable appropriate charges
to be calculated.

o The bill will be itemised (or a covering letter sent which identifies
the elements of the charge) to ensure that the cost recovery is
transparent.

(m)  An environmental action plan - how to put the report into practice.

(n)  Any further information considered relevant to the impact of the
proposal on surrounding water users and the water environment.

(o) Conclusion to document drawing together and summarising the
threads of the preceding arguments for and against the drought order.

(p)  Appendices - baseline data, details of methodologies etc.
5.4 Informal notification that an application is imminent

As soon as the applicant knows for certain that it will apply for a drought order and
has agreed this with the Environment Agency through initial pre-application
discussions, it should give the Department for Environment, Food & Rural Affairs (for
England), or the Welsh Assembly Government (for Wales) and the relevant Area
office of the Environment Agency informal notification, by telephone, that its
application for a drought order is imminent (see also paragraph 5.1).

6. APPLICATION PROCEDURE: A STEP BY STEP GUIDE

6.1 Legislative basis

The legislative basis of the application procedure for ordinary drought orders is
contained in Schedule 8 to the WRA 1991%.

6.2 Timing of applications

Applicants are undoubtedly aware of the difficulty that faces them, in that they may
apply for a drought order only when the circumstances provide justification for doing
so and not before, yet they must also ensure that they apply in time for the order to
be made before the water supply position has deteriorated to the point of being
untenable.

¥ The full text of Schedule 8 to the Water Resources Act 1991 as amended by
the Environment Act 1995 and Water Act 2003 is contained in Appendix A2.
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This means that applicants need to be vigilant (so as to be aware of changes in the
resource situation at the earliest opportunity) and well prepared (so that they have
draft drought orders and associated material prepared in advance). Once
circumstances dictate that they should apply for a drought order, it is essential that
they set the process in motion without delay. It is vitally important for applicants to
achieve prompt submission of well-prepared applications if the Department for
Environment, Food & Rural Affairs or the Welsh Assembly Government is to process
the application speedily (see paragraph 6.5 below).

6.3 Notices

Notices of drought order applications must be served on specified bodies and
published. The legal requirements for these notices are contained in paragraph 1 of
Schedule 8 to the WRA 1991.

It is in the applicant’'s own best interests to ensure that it complies with these
requirements; if it does not, it will have to publish and serve the notices all over
again.

6.3.1 Format
Paragraph 1(3) of Schedule 8 to the WRA 1991 states that notices must:
. state the general effect of the application;

o specify where any relevant map or plan may be inspected, and that it
may be inspected free of charge within seven days of the date on
which the notice is served or published;

. state that objections may be made to the Secretary of State or the
National Assembly for Wales within seven days of the date on which
the notice is served or published;

o specify the land to which the application relates, if the order would
authorise the occupation and use of land*°.

Additionally, applicants should have regard to the following points:

o when drafting the notice, the applicant should give some thought to the
timing of its application - with a view to ensuring that objectors are not
unreasonably disadvantaged (e.g. by the occurrence of public holidays
during the normal period for inspecting the map or plan or for making
objections). Where objectors are likely to be affected in this way, the
applicant will do well to allow more than seven days for these activities;

o the importance of making explicit the purpose of the notice by

“ paragraph 1(3) of Schedule 8 to the WRA 1991.
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incorporating “drought order” in both the title and text;
when drafting the notice, the applicant should consider including grid

references and details of the practical measures which have been or
will be taken to deal with or mitigate the effects of the drought order;

it is highly desirable for the notice to state clearly that any objections
should be sent:

In England, to:

The Secretary of State for Environment, Food & Rural Affairs, c/o
Water Supply and Regulation Division, 55 Whitehall, London SW1A
2EY.

In Wales, to:

Welsh Assembly Government, Environment Protection and Quality
Division, Cathays Park, Cardiff CF1 3NQ.

an email address may also be given for objectors who can send their
objections electronically. The applicant should contact the Department for
Environment Food and Rural Affairs or Welsh Assembly Government for
the appropriate address to be used.

To assist with drafting, a suggested format for a notice is attached at Appendix B.

6.3.2 Notifying specified bodies

Notice must be served on a range of persons and bodies, which varies depending on
the specific nature of the order. Those persons and bodies on whom notices are
most commonly served are:

the Environment Agency

every local authority (except English county councils*') and water
undertaker whose area would be affected by the order*;

if the drought order is to have the effect of suspending or modifying any
statutory requirements (e.g. for compensation water), including any
subsidiary scheme or order, then notice should be served on those

“ Although the legislation does not require a notice to be served on English
county councils, we would encourage any applicant for a drought order in England to
serve a notice voluntarily on the county council.

*? paragraphs 1(1)(a) and 1(2) of Schedule 8 to the WRA 1991 (as amended by
paragraph 3(7) of Schedule 11 to the Local Government (Wales) Act 1994, which
removed the exclusion relating to Welsh county councils).

-24-



specified in the enactment etc. and for whose protection that
requirement exists**;

. where the drought order relates to taking water from a source, or
discharging water or effluent, every local authority (except English
county councils**) and internal drainage board in whose area the
source or discharge point is situated, and any navigation authority
exercising functions over any watercourse affected by the order®.

Please note that this list is not exhaustive, and applicants should consult the Table in
paragraph 1(2) of Schedule 8 to the WRA 1991 as amended. Applicants may
sometimes find that they are unsure whether a particular public body falls within the
categories specified in this Table. In such cases, we would encourage applicants to
act as if the body does fall within the relevant category and accordingly serve notice
on the body.

The WRA 1991 sets out requirements relating to the service of documents generally
in section 220. Schedule 8 adds a further requirement*, that where service is by
post the letter must be “transmitted in priority to letters of other descriptions”. This
means it is important to use the Post Office’s “Guaranteed next-day delivery”
scheme. Alternatively, a courier service may be preferred.

6.3.3 Publication of notices
The notice must be published:

. in one or more local newspapers circulating within the area affected by
the order*’. It is for the applicant to decide which newspapers to
publish the notice in. However, applicants will wish to bear the following
points in mind:

o generally, it is in applicants’ interests to publish notices in more
newspapers rather than in fewer, to make sure that compliance with
this procedural requirement cannot be questioned. The publication of
notices must be seen to have been unquestionably fair and proper.
Where there is more than one local paper circulating in the area, none
of which has undisputed primacy, the applicant should place the notice
in at least two of the papers and should consider whether it is
necessary to place the notice in more;

* Paragraphs 1(1)(a) and 1(2) of Schedule 8 to the WRA 1991.
* See footnote 37 above.

** Paragraphs 1(1)(a) and 1(2) of Schedule 8 to the WRA 1991.
*® Paragraph 1(4) of Schedule 8 to the WRA 1991.

*" Paragraph 1(1)(b) of Schedule 8 to the WRA 1991.
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o to avoid delay, regional daily papers may be used in default of weekly
ones;

. "free” newspapers do not necessarily get circulated uniformly.
Therefore, publication in such newspapers will not normally be
considered acceptable on its own unless there is no other local
newspaper circulating within the area affected by the Order.

. in the London Gazette®®. Published every working day, Monday to
Friday, the London Gazette enables persons and bodies to monitor
such notices without looking at every local newspaper. The London
Gazette’s address is PO Box 7923, London SE1 5ZH (telephone 020
7394 4517, e-mail gazette-comments@tso.co.uk).

Where any part of the area affected is in Wales it would be desirable for water
undertakers to publish their notices bilingually. Those water undertakers which have
Welsh language schemes in place should comply with the requirements of their
scheme.

6.3.4 Public inspection of proposals

The law requires "any relevant map or plan" to be open to inspection by any person
free of charge at all reasonable times within a period of seven days from the date it
was served or advertised*.

The object of the opportunity for public inspection is to enable the public to make
sense of the proposals, both for information and to assess whether it is appropriate
to exercise the right of objection. Therefore the documents available for inspection
should include a complete copy of the application, including any environmental
report submitted in support of the application.

6.4  Application to the Secretary of State or the National Assembly for Wales

The way the process works is that the applicant makes its application to the
Secretary of State or the National Assembly for Wales by letter. This can be by e-
mail or on CD-ROM. If submitted electronically, the application and supporting
documents should be provided in a format which can be read by Microsoft Word.
Where an application is submitted electronically the applicant should still send the
Department or the Assembly Government as appropriate two complete paper sets of
the documentation. If application is made wholly or in part in paper format, seven
collated sets of documentation should be supplied. Paper copies are preferable
where the size of electronic files is such as to cause transmission problems.

*® Paragraph 1(1)(c) of Schedule 8 to the WRA 1991.

* Paragraph 1(3)(b) of Schedule 8 to the WRA 1991.
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The collated sets of supporting information are very important for applications
submitted on paper. Officials in the Department for Environment, Food & Rural
Affairs or the Welsh Assembly Government will refer them to their department’s
consultees, who will then comment on the order. If the applicant does not enclose
seven sets of the material, or does not collate the material, this will delay progress
on the drought order. Applicants must ensure that seven collated sets of supporting
information accompany their applications.

The information which the Secretary of State or the Assembly Government must
have is as follows:

a.

A copy of the notices required under paragraph 1 of Schedule 8 to the
WRA 1991.

The Secretary of State or the Assembly Government needs to be
satisfied that the proper notices have been served and published®.
Accordingly, copies of both served and published notices must be sent
as quickly as possible, to enable the Secretary of State or the
Assembly Government to make the order. The applicant does not have
to send the Secretary of State or the Assembly Government the
complete newspaper containing the published notice. The relevant
page will suffice, provided that it bears the title of the paper and the
date. A scanned version is acceptable provided the positioning of the
notice allows the title of the paper and date to be contained on a single
page. Alternatively, certification by a solicitor that the notice appeared
on a specified date will be acceptable.

A technical brief describing the proposals or the works to be carried
out. Where specific works are required in association with
implementation of the drought order, the brief should present full
details.

A statement of reasons why the order is necessary, including
information on:

J the monthly rainfall figures for the period concerned, with the
corresponding long-term average figures to show how
exceptional the event has been;

° the effect on the relevant source works, whether on water levels
in boreholes and reservoirs or on river flows;

o the population affected;
o the daily water demand and how it is met from the available
source;

* paragraph 2(5) of Schedule 8 to the WRA 1991.
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o the steps taken to reduce demand (e.g. hosepipe bans, publicity
campaign, pressure reductions, waste detection and prevention)
and their effects so far;

. for an order under section 74(2)(b) of the WRA 1991°', a note of
which of the purposes listed in the Drought Direction 1991 are to
be specified in the order, and whether the order is to specify that
the prohibition is to be restricted to a class of consumer®?;

. information on the number and type of drought measures
including restrictions and hose-pipe bans imposed during the
past five years.

d. A location map (except in the case of orders under section 74(2)(b)*® of
large enough scale to enable positions of the relevant sources and any
affected water courses to be identified, and suitable for attachment to
the order if necessary. Where a deposited map is required by the
order, two clean copies should be provided.

e. A copy of any existing abstraction licence and any statutory instrument
or local Act governing the rate of abstraction, imposing restrictions (for
instance on residual minimum flows) or imposing requirements relating
to the discharge of compensation water.

f. Details of the applicant’s plan for dealing with the water shortage, not
only within the area covered by the order but as appropriate,
throughout the Environment Agency Area/Region or the undertaker’s
supply area, including information as to:

. strategic steps and their timing;
o publicity;
. liasison with, as appropriate, consumers, water undertakers,

English Nature and/or Countryside Council for Wales (as
appropriate), local authorities (water quality, social services,
highways), health authorities, police and fire authorities;
representative bodies such as the Confederation of British
Industry, National Farmers Union and trades unions.

g. Information on the measures taken by the company over the previous
five years to reduce leakage from the distribution system, and how
effective those measures have been. Also what plans the company has
to improve their leakage reduction targets.

°ti.e. an order restricting non-essential uses of water.
°2 See section 76(1) of the WRA 1991.

*%j.e. an order restricting non-essential uses of water.
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For orders which will reduce residual river flows by reason of reduced
compensation water or regulatory discharges, or by new or increased
abstractions, an assessment of the expected effects on the quality of
the river as well as on other licensed abstractions should be provided.
Where it is proposed to use water from a new source, it should be
confirmed that its quality (after treatment if necessary) is suitable for
public supply.

An environmental report giving an assessment of the expected effects
on the quality of the river, on other licensed abstractions and other
protected rights, and any other environmental effects. (See paragraph
5.3 above for guidelines on the content and layout of such a report.)

Comments of the following bodies on the proposals, where appropriate:

. the Environment Agency (as controlling authority for surface and
underground resources) where the applicant is a water
undertaker;

. the water undertaker(s) affected, where the applicant is the

Environment Agency; and
. any navigation authority affected.

Copies of any relevant arrangements reached with the Environment
Agency under section 20 of the WRA 1991.

A draft of the order with an electronic copy in a format which can be
read and manipulated by Microsoft Word.

6.5 Time taken to process the application

Officials in the Department for Environment, Food and Rural Affairs and the Welsh
Assembly Government aim to process applications speedily, normally within 28 days
from the date of the applications. However, in order to meet this timetable officials
are reliant on companies taking steps to ensure that:

a contact is nominated to liaise with the officials on individual
applications;

full information as set out in paragraph 6.4 above is supplied in support
of each application, which must be self-contained;

proof of publication of the notices is sent to the Secretary of State or
the Welsh Assembly Government as quickly as possible;
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. wherever possible information is supplied to officials by telephone, e-
mail and followed by written confirmation; and

o there is prompt response to queries raised by officials.

If companies comply with all of the above conditions and if the process goes forward
with no delays whatsoever, then the minimum achievable timescale for an
application to which there are objections54 and/or in respect of which there is a public
inquiry or a hearing®® is 26 days and the minimum achievable timescale for an
application to which there are no objections and in respect of which there is no public
inquiry or hearing is 10 days. It is important to note that these minimum timescales
will NOT normally be achievable, because they are possible ONLY if no obstacles of
any sort are encountered at any stage in the process.

In addition to the above timescales, under the Wildlife and Countryside Act®, if the
Secretary of State or the National Assembly for Wales is minded to grant permission
to an application that has the potential to damage the features of a SSSI, the
Secretary of State or the National Assembly for Wales must allow English Nature, or
the Countryside Council for Wales as appropriate, 28 days in which to respond to
this notification. As above, if English Nature and/or the Countryside Council for
Wales are contacted promptly and no obstacles are encountered the response time
may be reduced.

7. PUBLIC LOCAL INQUIRIES AND HEARINGS

7.1 Introduction

The Secretary of State or the National Assembly for Wales may hold a public inquiry
or hearing whether or not there are objections to the drought order application®. The
Drought Orders (Inquiries Procedure) Rules 1984, Sl 1984 No 999 are intended to
strike a balance between the interests of those affected. These Rules set out the
procedures to be followed before, at and after the hearing or inquiry.

As soon as they have received a drought order application, officials at the
Department for Environment, Food and Rural Affairs or the Welsh Assembly
Government will normally contact the Planning Inspectorate to put arrangements for
an inquiry or hearing in hand. The reason for taking this step in advance of actually
receiving any objections is to take the matter forward with the minimum possible
delay.

* See paragraph 7.2 below.
*® See paragraph 7.1 below.
* Section 28G of the Wildlife and Countryside Act 1981

" Paragraph 2(6) of Schedule 8 to the WRA 1991.
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Section 65 of the Water Act 2003 introduces an additional element to Schedule 8 of
the Water Resources Act 1991. In accordance with the amended schedule, the
Public Inquiry process is to be based on the rules contained within Section 250,
subsections (2) to (5) of the Local Government Act 1972.

7.2  Objections

The legislation provides for the consideration by the Secretary of State or the
National Assembly for Wales of objections to drought order applications. Objections
must be made to the Secretary of State or the National Assembly for Wales within
seven days from the date on which notices are published and served® (see
paragraph 6.3.1 above). Where drought orders are concerned there is necessarily
very little margin for delay (see paragraphs 6.2 and 6.5 above.) It is, therefore, very
important to take applications forward as speedily as is reasonably possible because
of the risk that the water supply situation will deteriorate significantly in the interim.

The Secretary of State or the National Assembly for Wales may disregard an
objection if satisfied® that:

o it relates exclusively to financial compensation; or

o the order would merely extend the period specified in a previous order
and the objection has, in substance, been made in respect of the
application for that previous order.

When the Secretary of State or the National Assembly for Wales receives objections
to a drought order application, officials will normally copy those objections to the
applicant. The Drought Orders (Inquiries Procedure) Rules 1984 require only the
substance of each objection and other representations to be copied to the applicant.
The applicant may then wish to enter into negotiations with the objectors with a view
to the objectors withdrawing their objections.

7.3 Arrangements for the inquiry or hearing

Meanwhile, officials will make further progress with arrangements for an inquiry or
hearing. In particular, they will invite the applicant to arrange a suitable venue. This
need not be a council office - a suitable hall or room in a hotel or the applicant’s own
offices will suffice. When the applicant has done this, it should tell the officials.

Where there are objections, a hearing is normally held in preference to a public
inquiry, although either may be dispensed with if the need for the order is sufficiently
and demonstrably urgent. Should it appear to the Secretary of State or the National
Assembly for Wales that an order needs to be made urgently if it is to enable the
deficiency of supplies of water to be effectively met, the Secretary of State or the

*® Paragraph 1(3)(c) of Schedule 8 to the WRA 1991.

* paragraph 2(4)(b) of Schedule 8 to the WRA 1991.
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National Assembly for Wales has a power to direct that the requirement to hold a
hearing or inquiry be dispensed with®, although objections which have not been
withdrawn may not be disregarded®'. Any request for such a dispensation must be
submitted with a full supporting case.

Officials will notify all parties of the arrangements for the inquiry or hearing.

7.4 Procedure for withdrawal and cancellation

If the applicant decides to withdraw its application, it should advise officials by
telephone immediately. Written confirmation of the withdrawal should be received by
the Department or the Welsh Assembly Government within three days. The applicant
should also advise officials immediately by telephone when any objection is
withdrawn, and copy the relevant correspondence to officials. When the Secretary of
State or the National Assembly for Wales is advised of the withdrawal of an
objection, officials will notify the applicant and forward a copy of the objector’s letter.
When, as result of withdrawal of the application or of the objections to it, it is
appropriate for officials to cancel arrangements made for a hearing, officials will
notify all parties by letter.

7.5 During and after the inquiry or hearing

In the event that the applicant does not withdraw the application, and all the
objectors do not withdraw their objections and the Secretary of State or the National
Assembly for Wales does not direct that the requirement to hold a hearing or inquiry
be dispensed with, the inquiry or hearing will be held by an Inspector.

Where there is an inquiry or a hearing, it is highly desirable for the main parties to
agree the factual basis of their cases before the hearing and to submit the agreed
factual basis as a document to the hearing. The purpose of this is to prevent
disputes in the course of the hearing on matters of a purely factual nature, e.g.
rainfall statistics.

The parties should ensure that the Inspector is made aware of any developments
since the submission of the application which the Inspector will need to take into
account in reaching their conclusions.

After the inquiry or hearing, the Inspector will submit the report and

recommendations to the Secretary of State or the National Assembly for Wales.

8. THE SECRETARY OF STATE'S OR THE NATIONAL ASSEMBLY FOR
WALES’ DECISION

% Paragraph 2(2) of Schedule 8 to the WRA 1991.

® Paragraph 2(3) of Schedule 8 to the WRA 1991.
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When considering a drought order application, the Secretary of State or the National
Assembly for Wales will have regard to the practicability and effectiveness of the
proposals, their effects on individuals, the public and the environment, the economic
and social well-being of the area and any other factors relevant to the application.
Cases are dealt with on their individual merits.

The period between receipt of the Inspector’s report and the issue of the Secretary of
State’s or the National Assembly for Wales’ decision will vary between Drought
Orders, given that some cases will be simple and straightforward whereas others will
be complex. Normally, the Department for Environment, Food and Rural Affairs and
the Welsh Assembly Government might expect the time from receipt of the
Inspector’s report to the issue of the Secretary of State’s or the National Assembly
for Wales’ decision to be five working days. However, it is important to note that this
period can be longer or (in exceptional cases) shorter.

If the Secretary of State or the National Assembly for Wales decides that it is
appropriate to do so, the order may be made in respect of which the application was
made, with or without modifications®?. Alternatively, the Secretary of State or the
National Assembly for Wales may decide that it is not appropriate to make the order,
and accordingly decline to do so.

After the Secretary of State or the National Assembly for Wales has made a
decision, it will be notified to the applicant by letter. Having given a decision, the
Secretary of State or the National Assembly for Wales is unable to add further to the
decision.

9. AFTER THE ORDER HAS BEEN MADE

When the order has been signed, officials will notify the applicant and the relevant
Area of the Environment Agency or Environment Agency Wales by e-mail, followed
by letter. Shortly thereafter, officials will also send a copy of the decision letter to
each objector.

The applicant must then publish, in the same manner as it published the earlier

notices (see paragraph 6.3 above), a notice stating that the order has been made
and naming a place where a copy of it may be inspected®.

10. COMPENSATION

10.1 Loss or damage (other than that resulting from interruption of supply
to water undertakers’ customers)

2 Paragraph 2(5) of Schedule 8 to the WRA 1991.

% paragraph 3 of Schedule 8 to the WRA 1991.

-33-



People who suffer loss or damage as a result of a drought permit are entitled to
compensation. The rules are set out in Schedule 9 to the WRA 1991.

Those who may claim are-

. The owners of the source®.

All other persons interested in the source or injuriously affected by the taking
of the water®.

The applicant for the order is liable to pay the compensation®. The claimant serves
notice on the applicant stating the grounds of the claim and the amount claimed®’.
The Secretary of State or the National Assembly for Wales is not involved in the
claims process.

Claims must be made within six months of the date of expiry of the order®®. Disputes
are referred to the Lands Tribunal®®, and are not a matter dealt with at the hearing.
The Lands Tribunal may make an award during the currency of the order in respect
of likely damage, though in so doing it may have regard to the amount of water
which would likely to have been available to the claimant as against others”".

10.2 Water undertakers’ customers
Under the WRA 1991, water undertakers’ customers have no entitlement to

compensation from the companies in respect of loss or damage sustained as a result
of the implementation of drought orders. The circumstances under which payments

®  paragraph 2(2)(a) of Schedule 9 to WRA 1991.
®  paragraph 2(2)(b) of Schedule 9 to WRA 1991.
%  See Paragraph 2(2) of Schedule 9 to WRA 1991.
" paragraph 3(1) of Schedule 9 to WRA 1991.

®  Paragraph 4(1) of Schedule 9 to WRA 1991. This is taken to mean the
date of expiry of the original order or as extended, whichever is the
later. However the legislation is not as clear as it might be on this point
and potential claimants would be well advised to make claims within
six months of the expiry of the original order.

% paragraph 3(2) of Schedule 9 to WRA 1991.

0 Paragraph 4(2) of Schedule 9 to WRA 1991. This power does not seem
to prevent claims being made after the order has expired i.e. in relation
to net assessed loss.

* Paragraph 4(3) of Schedule 9 to WRA 1991. In other words the claimant
cannot be assumed necessarily to have been able to abstract the full
amount that the licence might entitle.
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may be made to customers are set out in the conditions attached to water
undertakers’ Instruments of Appointment.

11. EXTENSIONS TO ORDINARY DROUGHT ORDERS

Ordinary drought orders may remain in force for a period of up to six months’? and
they can be extended for up to a further six months’>.

Where an applicant wishes to apply to extend the period of an existing order, the
Secretary of State or the National Assembly for Wales should be notified as soon as
possible or at least 28 days before the existing order expires (see paragraph 6.5
above). It must enclose full supporting material, including any fresh evidence, with its
application. The application will be processed in the same way as the application for
the original order, except that in these circumstances the Secretary of State or the
National Assembly for Wales may disregard an objection if satisfied that it has, in
substance, been made in respect of the application for that previous order’,

12. DROUGHT ORDERS WHICH CEASE TO BE NEEDED

There are instances where drought orders are issued and then circumstances
change to such an extent that the order is no longer needed. It is apparent from
sections 74 and 75 of the WRA 1991 that drought orders are designed to enable, not
to require, the undertaker to take certain types of action. Accordingly, where the
undertaker recognises that there is no further need for actions, prohibitions or
restrictions provided for by the drought order, it has discretion under the order to
cease actions and to remove prohibitions and restrictions.

13. OFFENCES
13.1 Offences in respect of drought orders

There are a number of actions in respect of drought orders which constitute an
offence:

o taking or using water in contravention of a prohibition or limitation
imposed by or under a drought order’>;

o taking or using water otherwise than in accordance with any condition
or restriction imposed by or under a drought order’®;

2 Section 74(3) of the WRA 1991.

" Section 74(4) of the WRA 1991.

" Paragraph 2(4)(b)(ii) of Schedule 8 to the WRA 1991.
> Section 80(1)(a) of the WRA 1991.

® Section 80(1)(a) of the WRA 1991.
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o discharging water otherwise than otherwise than in accordance with
any condition or restriction imposed by or under a drought order’’;

o failing to construct or maintain apparatus for measuring the flow of
water

o required to be constructed or maintained by a drought order’®;

o failing to allow an authorised person to examine such apparatus, or
records made by it or kept in connection with it"°;

o failing to allow an authorised person to take copies of such records®’.
13.2 Reasonable precautions and due diligence

It is a defence against these offences for the accused to show that he took all
reasonable precautions and exercised all due diligence to avoid the commission of
the offence®’.

13.3 Penalties

These offences are punishable, on summary conviction by a fine not exceeding the
statutory maximum®? and on conviction on indictment by an unlimited fine®®.

134 Other relevant offences

Abstraction or impoundment for public water supply without a licence is an offence
unless otherwise authorised, e.g. by a drought order or drought permit, or if the
quantity or (exceptionally) location of an abstraction renders it exempt from the
licensing requirement®.  If the drought order does not cover the water undertaker's
activity, and it is not authorised in any other way, then an offence will be committed
and the Environment Agency will act on the matter in the normal way.

" Section 80(1)(b) of the WRA 1991.
® Section 80(2)(a) of the WRA 1991.
" Section 80(2)(b) of the WRA 1991.
% Section 80(2)(b) of the WRA 1991.
8 Section 80(3) of the WRA 1991.

 Section 80(4)(a) of the WRA 1991.
# Section 80(4)(b) of the WRA 1991.

84section 27 of the WRA 1991.
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Knowingly or recklessly making false statements for the purpose of, for example,
obtaining a drought order is an offence®®.

PART lll: EMERGENCY DROUGHT ORDERS

To a very large extent, the information in Part Il relating to ordinary drought orders
relates also to emergency drought orders. However, there are significant differences
in specific areas and these are explained in the following paragraphs.

14. SCOPE OF EMERGENCY DROUGHT ORDERS
14.1 Legislative basis

Section 73(2) of the WRA 1991 is intended to deal with a situation in which the
deficiency of supplies resulting from or threatened by an exceptional shortage of rain
is “likely to impair the economic or social well-being of persons in the area”.

Section 73 empowers the Secretary of State or the National Assembly for Wales to
use Section 75, on application by the Environment Agency or a water undertaker, to
make orders containing any of the provisions which could be included in an ordinary
drought order (except, in the case of a water undertaker, provisions authorised by
section 74(2)(b)) which in addition empowers the Secretary of State or the National
Assembly for Wales to make provision authorising a water undertaker (but not the
Environment Agency):

o to limit the use of water for such purposes as it thinks fit (ie not
merely those specified in the Drought Direction 1991); and

° to set up, and supply water by means of, stand-pipes or water tanks.

The Secretary of State or the National Assembly for Wales will decide the extent of
impairment of economic or social well-being on the basis of an assessment of what
would be the consequences if the additional emergency restrictions were not to be
authorised. For example, if the consequences were assessed as including an
imminent danger of complete breakdown of normal supplies, it would almost
certainly follow that the resulting effect on the community would justify the making of
the emergency drought order.

15. PRE-APPLICATION: A STEP BY STEP GUIDE

% Section 206 of the WRA 1991.
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As for ordinary drought orders (see paragraph 5 above), with one additional
requirement.

Before applying for an emergency drought order the applicant should not only take
the necessary action in respect of:

o conservation and augmentation of resources,
o demand management, and
o publicity (e.g. to make users aware of the need for economy, and to

promote ways of achieving economy),
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but also:
o make suitable use of ordinary drought orders and, if appropriate,
drought permits.
16. APPLICATION PROCEDURE: A STEP BY STEP GUIDE
16.1 Legislative basis

As for ordinary drought orders. (See paragraph 6.1 above.)

16.2  Timing of applications

As for ordinary drought orders. (See paragraph 6.2 above.)

16.3 Notices

As for ordinary drought orders. (See paragraph 6.3 above.)

16.4  Application to the Secretary of State or the National Assembly for
Wales

In practice, before making an emergency drought order, the Secretary of State or the
National Assembly for Wales will ask for information to show that before applying for
such an order the applicant has taken the necessary action in respect of
conservation and augmentation of resources, demand management and publicity,
and made suitable use of ordinary drought orders.

Should the situation described in section 73(2) of the WRA 1991 (see paragraph 2.2
above) come into being without the applicant having time to take any of these steps,
this need not prevent the Secretary of State or the National Assembly for Wales from
making an order.

The information which applicants must supply with applications for emergency
drought orders is therefore the same as that for ordinary drought orders, but with the
following additional items:

a. Where the applicant is a water undertaker, an analysis of average
daily consumption broken down by type and consumer;

b. Information supporting the contention that economic and social well-
being could be impaired. This should deal with the implications of the
order for all or any of the following:

. domestic life;
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elderly and disabled people;



o hospitals and health services;

o schools;
o public services;
o industry;
o agriculture and food production;
. commerce;
o research establishments; and/or
o tourism, sport and recreation.
C. For an order under section 75(2)(b) to prohibit or limit the use of

water, reasons why a section 74(2)(b) order will not suffice;

d. For an order under section 75(2)(c) allowing the supply of water by
means of stand-pipes or water tanks, details of:

o the proposed scheme including the number of persons per
stand-pipe or water tank;

o the manpower implications for implementing and operating the
scheme; and

o the means by which non-domestic users will be supplied.
e. Details of any drought order already made on the applicant’s initiative
that affects the area under consideration, and whether it is to be

revoked or modified;

f. A draft of the order with a copy on disk in a format which can be read
and manipulated by Microsoft Word.

16.5 Time taken to process the application

As for ordinary drought orders. (See paragraph 6.5 above.)

17. PUBLIC LOCAL INQUIRIES AND HEARINGS

As for ordinary drought orders. (See paragraph 7 above.)
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18. THE SECRETARY OF STATE’'S OR THE NATIONAL ASSEMBLY FOR
WALES’ DECISION

As for ordinary drought orders. (See paragraph 8 above.)

19. AFTER THE ORDER HAS BEEN MADE

As for ordinary drought orders. (See paragraph 9 above.)

20. COMPENSATION

20.1 Loss or damage (other than that resulting from interruption of supply
to water undertakers’ customers)

As for ordinary drought orders. (See paragraph 10.1 above.)
20.2  Water undertakers’ customers

As for ordinary drought orders. (See paragraph 10.2 above.)

21. EXTENSIONS TO EMERGENCY DROUGHT ORDERS

Emergency drought orders may remain in force for a period of up to three months®®

and they can be extended for up to a further two months®’.

22. EMERGENCY DROUGHT ORDERS WHICH CEASE TO BE NEEDED

As for ordinary drought orders. (See paragraph 12 above.)

23. OFFENCES

As for ordinary drought orders. (See paragraph 13 above.)

% Section 75(3) of the WRA 1991.

8 Section 75(4) of the WRA 1991.
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PART IV: DROUGHT PERMITS
24. SCOPE OF DROUGHT PERMITS
24.1 Legislative basis

The Environment Act 1995 added a new section 79A to the WRA 1991 as an
additional mechanism for dealing with drought. They are an additional means for
water undertakers to take water from new sources, or to alter restrictions on taking
water from existing sources®.

They are granted by the Environment Agency rather than the Secretary of State or
the National Assembly for Wales. If they involve water which may affect an inland
navigation, the water undertaker is required to obtain the consent of the relevant
navigation authority®®.

Otherwise, from a legal point of view, the same procedures apply as with drought
orders, except that there is no provision for public inquiries®.

If there are objections to the application for a drought permit, a hearing will normally
have to be held. There is no appeal mechanism against decisions made by the
Agency in respect of drought permits. The water undertaker may make an
application to the Secretary of State or the National Assembly for Wales for a
drought order if it is dissatisfied with the Environment Agency's decision.

In contrast with drought orders, drought permits can only:
° Authorise a water undertaker to take water from specified sources.

o Modify or suspend restrictions or obligations to which that undertaker
is subject relating to the (existing) taking of water from any source.

The "taking" of water in practice will usually mean abstraction but is widely defined in
the legislation and includes the collection, impounding, diversion or appropriation of

8  This includes changes to compensation discharge arrangements,

provided the restriction or obligation is referred to in the licence, Act
etc. authorising the "taking" of the water. This would include licences
etc. authorising impoundments, because for the purpose of drought
permits "taking" water has a wide meaning: see section 81 WRA 1991
and para. 2.1. Other discharge obligations cannot be changed by
drought permits; compare the power to do so by drought orders as per
section 74(2)(f)(ii)) WRA 1991.

8  Section 79A(6) WRA 1991. A inland navigation includes any canal or

navigable river: section 77(6) WRA 1991.

% Section 79A(7)(e) WRA 1991. This is not a material change to current
procedure for drought orders, which are invariably dealt with at hearings
rather than public inquiries.



water®'. Thus drought permits can, for example, also authorise temporary
impoundments if appropriate.

25. PRE-APPLICATION: A STEP BY STEP GUIDE

Following initial pre-application discussions with the Environment Agency Area office
on whether the application should be a drought order or a drought permit it is
important that water undertakers prepare the ground thoroughly before submitting an
application. Specifically, they must investigate the navigation authority's position, if
appropriate. Secondly, they must make sure the proposal is acceptable to the
Environment Agency in principle. This will, as appropriate to the circumstances,
include making vigorous efforts to:

. conserve and augment resources
. control demand
. make users aware of the need for saving water and actively protecting the

environment
o assess potential environmental impacts of proposal.
25.1 Proposal and likely effects

The water undertaker must provide full details of the proposal for which permission is
sought by the drought permit, and prepare an environmental report setting out the
anticipated effects of the proposal, including the effect on other abstractors®™. (See
paragraph 5.3 above for guidelines on the content and layout of such a report.)

25.2 Discussion with the Environment Agency

Although in principle the Environment Agency considers that water supply
arrangements should be satisfied through long-term water resources planning and
the abstraction licensing system, it recognises the need for drought permits in
appropriate circumstances. It will always be open minded about considering
applications. However, it is in practice essential to discuss proposals with the
Environment Agency first. This will have the following advantages:

. It provides an opportunity for the proposal to be framed in a way which is
likely to satisfy the Environment Agency, subject to the consideration and
resolution of third party objections.

. The Environment Agency's experience may help in developing a better
proposal.

1 Section 81 WRA 1991.

%2 See para 26.4 (j)



The Environment Agency expects water undertakers to include details of possible
drought permit options in their drought plans.

25.3 Discussion with, and consent from, navigation authorities

Where required, the Environment Agency will require the written consent of the
navigation authority to be submitted with the application. If this does not apply, the
water undertaker must say so in writing, on the application form or otherwise.

Difficulties may arise where a navigation authority is theoretically capable of being
affected by the drought permit (i.e. the proposed drought permit relates to waters
which supply an inland navigation etc.) but in practice what the permit authorises
would make no significant difference to them.

The Environment Agency considers that consent in such circumstances is not
necessary, because the navigation in question is not "affected" by the permit®.

Where a navigation authority validly withholds consent because it may be affected,
the Environment Agency has no alternative but to refuse to grant the drought permit.
In such cases the applicant should apply to the Secretary of State or the National
Assembly for Wales for a drought order. The Secretary of State or the National
Assembly for Wales does not need the navigation authority's consent.

Water undertakers may find it helpful to contact the Environment Agency who may
be able to provide details of the appropriate navigation authority on whom notice
should be served.

25.4 Discussion with other statutory bodies and other likely objectors

Water undertakers should consult with English Nature (in Wales, the Countryside
Council for Wales) and, where relevant, with National Parks authorities® when
formulating any application for a drought permit which may affect an SSSI or other
site®. This includes any application which affects, but is not necessarily inside, such
a site.

% If the navigation authority's consent is not sought, but it subsequently

objects to the application, obviously the question of the need for the
navigation authority's consent must be reconsidered.

% Including the Broads Authority.

% Quite apart from the Environment Agency's duties in relation to special
sites, water undertakers are subject to substantially the same duties in
any event: section 4 Water Industry Act 1991. In the case of a drought
permit being likely to affect certain sites classified under European Union
legislation (Special Protection Areas under the Birds Directive 79/409/EEC
and Special Areas of Conservation under the Habitats Directive 92/43/EEC)
further procedures must be followed, including in some cases satisfying
tests relating to public health and safety.
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There are requirements (see below) to serve notice of the application on local
authorities, internal drainage boards, and people specifically protected in legislation.
It is wise to consult such bodies in advance of making an application. The same
applies to anyone whom the water undertaker considers is likely to raise objections.

25.5 Other consents

A drought permit does not excuse the need for other consents if the situation so
demands - for example, land drainage consent, discharge consent, or planning
permission. The water undertaker should investigate the possibility of needing to
deal with these requirements as early as possible in the pre-application stage. The
Environment Agency will assist and advise over consents etc. that it would grant
through its non-water resources functions.

26. APPLICATION PROCEDURE: A STEP BY STEP GUIDE
26.1 Legislative basis

The legislative basis of the application procedure for drought permits is contained in
Schedule 8 to the WRA 1991.

26.2 Notices

As for ordinary drought orders, except that any objections must be made to the
Environment Agency and not the Secretary of State or the National Assembly for
Wales. (See paragraph 6.3 above.) To assist with drafting, the format of a notice is
at appendix B.

26.3 Public inspection of proposals

The law requires "any relevant map or plan" to be open to inspection by any person
free of charge at all reasonable times within a period of seven days from the date it
was served or advertised®®.

The object of the opportunity for public inspection is to enable the public to make
sense of the proposals, both for information and to assess whether it is appropriate
to exercise the right of objection. Therefore the Environment Agency requires that
the documents available for inspection include a complete copy of the application,
including any environmental report submitted in support of the application.

The documents should be available at an appropriate place(s) at most 8 km by road
from the point(s) of abstraction or the point(s) of compensation discharge etc. It may
be possible to make arrangements with the local Post Office. In addition, the
documents should be available at the water undertaker applicant's head office, its
office most local to the relevant area, and the Environment Agency's local office.
Again, these practical considerations will minimise the possibility of procedural
objections to the application.

% paragraph 1(3)(b) of Schedule 8to WRA 1991.

-46-



26.4  Application to the Environment Agency

A sample application form is at appendix C. This form is essentially a checklist of the
information which will be required in support of the application. The application
should be made to the Environment Agency's Area office in whose area the source is
situated. The addresses are given in appendix D. The application must be
supported by the following information.

(@) A description of the proposals, including what the undertaker
proposes to do and how (i.e. in terms of draft conditions etc.) it suggests
these proposals be framed in a drought permit.

(b) A statement giving reasons why the permit is necessary, including
information on:

. Monthly rainfall figures for the period concerned, with the
corresponding long-term average figures and statistical
analysis to show how exceptional the event has been.

. The effect of the shortage of rain on the relevant source,
whether on water levels in boreholes and reservoirs or on river
flows.

. The population affected by the threatened deficiency of supply.

. The daily water demand by the population affected and how it
is met from the available source(s).

. The steps taken to reduce demand (publicity campaigns,
hosepipe bans, pressure reductions, leakage detection and
prevention, bans on non-essential use, etc.) and their effects
so far.

. Demonstration that the company has operated in accordance
with any water resource management agreements which relate
to the application.

. Any changes to operational policies or practices which the
applicant proposes to avoid or reduce the likelihood of the
drought problem arising again.

. Other steps taken to conserve resources.

. Other options which have been considered and reasons for
rejection.

. The consequences of the drought permit application being

rejected.
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(c) A location map of large enough scale to enable positions of the
relevant sources and any affected watercourses and wetlands to be
identified and suitable for attachment to the permit if necessary.

(d)  The written consent of the navigation authority, where appropriate.
(e)  Copies of the notices served on the specified bodies (see below).

() Copies of the advertisement of the notice (the actual page - not a
copy - showing advertisement, date, and title) in the local newspaper, and
detail of the date when the notice was advertised in the London Gazette.

(g) Description of the public inspection arrangements (i.e. when and
where this took place).

(h) A copy of any existing abstraction or impounding licence and any
statutory instrument or local Act governing the rate of abstraction imposing
restrictions (e.g. on residual minimum flows) or imposing requirements
relating to the discharge of compensation water.

(i) A note on the water undertaker's strategy for dealing with the water
shortage, not only within the area of the affected population, but as
appropriate throughout the area supplied by the undertaker, including
information as to:

. Strategic steps and their timing.
. Publicity.
. Liaison with, as appropriate, consumers, other water

undertakers, local authorities, health authorities, police, fire
authorities, and representative bodies such as CBI, NFU, and
trade unions.

), An environmental report giving an assessment of the expected
effects on the quality of the river, on other licensed abstractions and other
protected rights, and any other environmental effects. Guidance on the
composition of environmental reports is given in paragraph 5.3 and the
Environment Agency can give further advice where necessary. Where a
drought permit would affect a Natura 2000 site or SSSI (see para 5.3), the
Environment Agency is the Section 28G authority for the purpose of
determining the application in the light of the implications for the site.
Further information and guidance on the Environment Agency’s assessment
process for the Habitats Regulations and Wildlife and Countryside Act 1981
as amended by CROW Act can be found on the Environment Agency’s
Internet site (www.environment-agency.qgov.uk). The considerations and
information required by the Environment Agency will be similar to that set
out in paragraph 5.3(j). Where the proposal may affect a European site the
water undertaker should apply for a drought order rather than a drought
permit (see paragraph 3.1).



http://www.environment/

(k)  Where it is proposed to use water from a new source, confirmation
that its quality (after treatment) is suitable for public supply.

(1) Comments received from any consultees.
(m) Details of any objections which the company may already have
received and/or any agreements which may have been made with such
objectors or people who might otherwise have objected.
It is important that all the supporting information/documentation is available for public
inspection in line with the advertising of the application for a drought permit and the
details for public inspection (paras. g & h above).

26.5 Time taken to process the application

The Environment Agency will normally aim to announce a decision-

. Within twelve days of the date of the last advertisement, where no
objections have been received or all objections have been resolved.
. Within five working days of the receipt of the inspector's report.

26.6 Withdrawal of application

A water undertaker may not wish to proceed with its application for a drought permit.
If so, it should advise the Environment Agency immediately by telephone followed by
written confirmation. A water undertaker should also issue a press release and write
to all objectors.

27. HEARINGS
27.1 Introduction

The purpose of a hearing is to afford objectors the opportunity to put their case
before an Inspector appointed by the Environment Agency and to enable the
applicant to respond to what they may say.

In principle, drought permit hearings are like any other hearing e.g. for a licence
application appeal, except that the Inspector is someone appointed by the
Environment Agency rather than the Secretary of State or the National Assembly for
Wales. Drought permit hearings are structured but relatively informal in style.
However, more formal hearings, resembling public inquiries, may occasionally be
required. The Environment Agency follows the procedure in the Drought Orders
(Inquiries Procedure) Rules 1984 (S1.1984/999) subject to any necessary
modifications and this guidance.

27.2 Objections
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Those who wish to object to an application for a drought permit have seven days in
which to do so®’, from the date of service of the notice or the date of publication of
the advertisement in the newspaper or London Gazette.

All objections to be “duly” made must:-

e clearly state the grounds for objection
¢ be reasonable

Where:

e an objection is "duly" made

e and an agreement between the water undertaker and the objector cannot be
reached

e and the objection is not withdrawn

the objector must be afforded the opportunity of a hearing (except in cases of
extreme urgency: see below).

In practice, there are obviously a variety of dates from which the seven days can be
calculated, and Environment Agency policy (subject to urgency requirements) is to
ensure that all objections are taken into account provided all reasonable measures
are taken to comply with the timescale. There will be no question of failure to comply
provided the objection is received within seven days of whichever is the later of
either, the publication date of the last advertisement, or, the day after the posting of
notices.

Objections should be sent to the Environment Agency's address as indicated on the
public notice.

Drought issues can be controversial and generate a wide range of objections. The
Environment Agency has to determine an application for a drought permit in an
objective way taking into account all material considerations®.

It is in everyone's interests to confine any hearing to material issues. To ensure, so
far as possible, that objections keep to the point—

. It is in the best interests of water undertakers to make their application with
reasons for it, and assessment of the effects it is likely to have, in the

"  paragraph 1(3)(b) of Schedule 8 to WRA 1991.

%  The Environment Agency must "afford an opportunity (i) to the
objector; and (ii) if the objector avails himself of the opportunity, to the
applicant and to any other persons to whom it appears to the Environment
Agency expedient to afford the opportunity, of appearing before and being
heard by a person appointed by the Environment Agency for the purpose":
Paragraph 2(1)(b) of Schedule 8 to WRA 1991.

% For detail of the determination process, see para. 28.
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clearest possible terms. If the application fails to address significant issues,
it is inevitable that they will be raised by someone (including the
Environment Agency). It may be possible to satisfy potential objectors
simply by being entirely "up front" on these points.

. The Environment Agency will acknowledge all objections in writing. It will
not enter into correspondence with objectors except to point out any
misunderstanding the objector may appear to have about the application. In
cases where there are multiple objections, a generic letter may be
appropriate.

. Where an objection does not state the grounds for the objection, the
Environment Agency will normally require the objector to provide such
information in writing'®. This will help clarify issues and possibly identify
objections that need not be considered by way of a hearing'®".

. Where it appears that the objection may be capable of being resolved by
payment of compensation, the Environment Agency can disregard the
objection'®. However, the objector should be asked whether the objection
could be satisfied by compensation'®. If the objector persists, then the
matter should be heard by the Inspector at the hearing; the Inspector will
report as to whether the objection is one which could be resolved by
compensation or goes beyond that.

Whether there is a hearing or not, the Environment Agency must consider all letters

of objection when determining the application'®*.

Although there are provisions for the water undertaker to advertise the grant of a
drought permit'®, the Environment Agency will also write to all objectors advising
them of the outcome of the application.

190 See the power in paragraph 2(4)(a) of Schedule 8 to WRA 1991.

191 |e. those that may be dealt with by payment of compensation: see
para. 30.

192 paragraph 2(4)(b)(i) of Schedule 8 to WRA 1991.

193 See compensation provisions in Schedule 9 WRA 1991 and para. 30. In

other words the Environment Agency should write to the objector to the
effect that "the Environment Agency notes your objection but it appears to
us that this can be resolved by the water undertaker paying you
compensation under the provisions of Schedule 9 to the Water Resources
Act 1991. Please confirm that you could be satisfied by such
compensation”.

194 paragraph 2(2) of Schedule 8 to WRA 1991.

195 See para. 29.
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The Environment Agency may disregard an objection (and therefore need not hold a
hearing by reason of that objection, nor take it into account in determining the
application) if it is satisfied the matter relates exclusively to matters which can be
dealt with via compensation. The compensation provisions are set out in Schedule 9
to the WRA 1991 and described in paragraph 30.

An application may be made to renew an existing drought permit which as such can
be extended no further. For example, the permit may have run for the maximum of
12 months, or there was no move to extend it within its original period of validity.
Renewal requires going through the normal application procedure. However, where
an objection to it is one that was made, in substance, on the original application, the
Environment Agency may disregard the objection, both for the purposes of the need
to hold a hearing and/or in determination of the application'®.

Such disregard is, however, discretionary; and the Environment Agency will anyway
be careful to make sure that circumstances have not changed, perhaps to give the
objection more substance on the application for the extension than on the original
application. If circumstances have changed, then it may anyway not be possible to
say that the objection was in substance made before.

27.3  Arrangements for the hearing

The Environment Agency is responsible for making the domestic arrangements for
hearings. However the water undertaker will be billed for the costs in due course'”’.

The venue should be reasonably local to the place where the proposed drought
permit will take effect. The Town Hall, Magistrates Court, a hotel or the boardroom
in the Environment Agency's local office (but not in the offices of the applicant water
undertaker) may be suitable.

Timing will depend on the urgency of the application (which can sometimes mean
the hearing is dispensed with altogether'®). Given the purpose of drought permits,
clearly any hearing must take place relatively quickly. In theory it can take place any
time after the seven day time limit for lodging objections expires'®.

Normally the Environment Agency should give seven days notice to the applicant
and to everyone who has objected (and whose objections have not been withdrawn).
This may be shorter in urgent cases and it is often desirable to try and make
arrangements earlier.

The notice will advise the date, time and place of the hearing.

1% paragraph 2(4)(b)(ii)) of Schedule 8 to WRA 1991. For the simple
extension procedure, see para 31.

107

See para. 27.5.

1% For guidance, see para 27.4.

109

See para 27.2.
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If the Environment Agency considers there is public interest in letting others (i.e.
apart from those who have objected) know about the hearing, then it may, for
example, issue a press release and/or require the applicant to provide other
appropriate publicity.

27.4 Dispensing with hearings

A hearing need not be held in cases of extreme urgency'', or where an objection
can be dealt with by payment of compensation''", or where it relates to the extension
of an existing drought permit for a further period and the objection was made in
substance on the application for the original permit' .

The Environment Agency has power not to hold a hearing if it considers that the
drought permit should be granted with extreme urgency in order to meet the
deficiency in water supplies'™. However, it must still consider all objections which
have not been withdrawn'™.

It is essential for public confidence in the drought permits process for the power to
dispense with hearings to be exercised sparingly. There is thus a presumption
against this dispensation. It is hard to envisage situations where the possible need
for a drought permit could not be foreseen, so "emergencies" should not in fact arise.
As sponsor bodies for the Environment Agency, the Secretary of State and National
Assembly for Wales would expect full justification where a hearing was dispensed
with in these circumstances.

27.5 Hearings procedure

The Environment Agency notifies the applicant of the substance of all objections and
representations received. How this is done in practice will depend on circumstances.
It may be appropriate to summarise the objections, or simply to copy them to the
applicant. The point is that the applicant must be able to prepare a response to the
points likely to be put to it at the hearing. The applicant may also be able to contact
the objector and satisfy the objection.

The applicant must then send these objectors a statement of its reasons for making
the application. This should include a list of any documents, maps, plans etc. which

19 paragraph 2(2) of Schedule 8 to WRA 1991.

1 paragraph 2(4)(b)(i) of Schedule 8 to WRA 1991.

112 paragraph 2(4)(b)(ii) of Schedule 8 to WRA 1991. See para. 31.
113 paragraph 2(2) of Schedule 8 to WRA 1991.

114 paragraph 2(3) of Schedule 8 to WRA 1991.
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the applicant intends to rely on at the hearing (i.e. the documents submitted with the
application - see para. 26.4 above), with advice on where these can be inspected
and copied if desired.

These would include documents e.g. from statutory bodies such as English Nature,
Countryside Council for Wales, the Environment Agency itself, government
departments, Welsh Assembly Government and the navigation authority.

Although the legislation gives flexibility, the Environment Agency will usually ask the
Planning Inspectorate to provide an inspector to run hearings.

In certain cases, it may be appropriate for the Environment Agency to appoint one of
its own staff.

The Inspector will be expected to operate within the framework set out in this
document.

The Inspector has discretion (except as otherwise provided in the rules) over the way
the hearing is run. Normally the procedure will be as follows.

The applicant and any objectors will be allowed to speak at the hearing. The
Inspector has the discretion whether to hear objectors who did not object in time,
stating grounds, etc. Those appearing may do so on their own, or be represented.

They may speak for themselves, and/or call evidence and/or ask questions.
Questions will normally be channelled through the inspector. The inspector may also
ask questions of his/her own.

The applicant speaks first, followed by the objectors, after which the applicant may
make closing comments. Depending on the formality of the proceedings, the hearing
may involve discussion, rather like a structured meeting, although this may not
always be practicable.

The Inspector may make an informal site visit on his/her own before the hearing to
familiarise themselves with the locale.

The Environment Agency will recover its costs of the hearing, including any fees
payable to the Inspector holding it, from the water undertaker applicant’"°.
27.6  Inspector’s report

The Inspector will deliver a written report to the Environment Agency. The report
will-

List the parties who have objected at the hearing and summarise the nature
